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An often overlooked provision in
a building contract is the alternative
dispute resolution paragraph. Arbitra-
tion provisions in contracts never be-
come important until a dispute over the
subject matter of the contract arises.
Oftentimes when the dispute arises, it
may be too late to enforce an arbitration
agreement if the arbitration provision is
deficient, not properly executed, or if the
proper documentation is not available to
prove that the parties agreed to arbi-
trate.

This article will discuss why arbi-
tration provisions can be very important
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in the construction setting and the best
ways to ensure that an agreement to ar-
bitrate is enforceable. Next the article
will delve into a discussion of the Geor-
gia Arbitration Act! and the Federal Ar-
bitration Act2. Finally, there will be a dis-
cussion of the principle of equitable es-
toppel, which can be used to compel a
plaintiff's claims against nonsignatories to
an arbitration agreement to arbitration.

l. WHY ALL THE FUSS?

For any practitioner who has
conducted voir dire in a construction
defect case (particularly a residential
construction defect case), the answer to
this question is obvious (and most likely
“Duh!”). Jurors do not like contractors.
Jurors do not trust contractors. Fur-
thermore, while defense attorneys in
civil litigation generally prefer educated,
working homeowners to serve as jurors
for their cases, in construction defect
litigation those are the people who,
more likely than not, have had a bad ex-
perience with a builder. Contractors
charged with defending against a claim
of alleged construction defects in a resi-
dential setting come in as 56 point un-
derdogs — while playing without their
starting quarterback!

Arbitrators, on the other hand,
are generally very knowledgeable about
construction issues and have a realistic
approach to what is truly defective and
what is not defective. Thus, while they
ultimately may find for the plaintiffs on
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some of their claims, it will not be based
upon an unfair bias or stereotype. Fur-
thermore, arbitrators, unlike most ju-
rors, will be able to separate the wheat
from the chaff — the chaff being the of-
ten petty and emotional squabbles be-
tween the builder and the homeowner.

Furthermore, some posit that ar-
bitration is less costly. While this is
generally true because the case will not
usually linger in discovery for several
years, arbitration is far from cheap —
discovery will have to be conducted,
and, depending on the case, the arbitra-
tion itself could take several days or
even weeks. Nevertheless, as a general
rule, arbitration, while not inexpensive,
usually is less expensive and quicker to a
resolution than the traditional civil jury
trial route.

Finally, arbitration usually avoids
the extremes of jury trials — runaway
verdicts and outright defense verdicts.
While most practitioners have expe-
rienced some outright defense verdicts
in construction arbitrations, it is usually
not the norm, as most of the time a
homeowner will have at least one legiti-
mate claim. On the other hand, and
more importantly, there are no “runa-
way verdicts” in arbitration for the
homeowners. Typically, a homeowner
will have an incredibly long list of al-
leged defects in addition to claims for
breach of contract, breach of warranty,
fraud, deceit, misrepresentation, unjust
enrichment, equitable rescission, dimi-
nution of value, loss of use and attor-
ney’s fees, etc. The dollar value placed
upon all such claims by counsel for the
homeowner usually exceeds the value of
the home itself. While the wrong jury
might give plaintiff everything under the
sun, an arbitrator (who is selected with
input from defense counsel) will almost
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never do so. Further, counsel for the
homeowner will most likely have a claim
for exorbitant attorney’s fees which will
invariably be requested in addition to
the homeowner’s damages. A carefully
crafted arbitration agreement will elimi-
nate such exposure.

1. HOW TO ENSURE THAT
THE ARBITRATION
CLAUSE IS VALID

a. The Purchase and Sale
Agreement

Typically, the standard Purchase
and Sale Agreement issued by the Geor-
gia Association of Realtors will have a
provision for the arbitration of disputes.
However, not all purchase and sale
agreements contain such a provision
and those that do contain such a provi-
sion have language which indicates that
the provision is not enforceable unless
initialed by both parties. In closings, the
initialing of the arbitration provision is
often overlooked — many times to the
chagrin of the builder when it is sued for
alleged construction defects. Typical ar-
bitration provisions provide as follows:

Buyer and Seller agree that
any construction defect
claim not resolved after
following the procedure in
O.C.G.A. § 8-2-38 and all
other claims between the
parties shall be settled by
arbitration through the
services of an arbitrator
mutually agreed upon by
the parties. The decision
of the arbitrator shall be
final and may be enforced
by any court having juris-
diction thereof. The arbi-
tration shall be conducted
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in accordance with
O.C.G.A. 8 9-9-1 et seq.
Notwithstanding the pro-
visions of this subpara-
graph, if Buyer is claiming
under a warranty provided
by Seller, the terms and
procedures of that warran-
ty shall first apply to the
resolution of the claim. In
order for this para-
graph to be part of this
Agreement it must be
initialed by Buyer and
Seller; if not initialed it
shall be void and unen-
forceable. (emphasis
added).

The requirement that the agree-
ment to arbitrate be initialed by both
parties is mandated by O.C.G.A. § 9-9-2
(c) (8) which provides as follows:

(c) This part shall apply to
all disputes in which the
parties thereto have agreed
in writing to arbitrate and
shall provide the exclusive
means by which agree-
ments to arbitrate disputes
can be enforced, except the
following, to which this
part shall not apply:

(8) Any sales agreement or
loan agreement for the
purchase or financing of
residential real estate un-
less the clause agreeing to
arbitrate is initialed by all
signatories at the time of
the execution of the
agreement. This exception
shall not restrict agree-
ments between or among
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real estate brokers or
agents;

Accordingly, because this lan-
guage must be included in order to
compel arbitration under the Georgia
Arbitration Act3, it is crucial for builders
to insure that both they AND the home-
owners initial this paragraph.

b. The Warranty

The sample arbitration provision
cited above from a typical Purchase and
Sale Agreement also incorporates and
references a 2-10 Home Buyers Warran-
ty. If the homeowners have initialed the
arbitration provision and the homeown-
ers have signed a typical 2-10 Warranty
Application, enforcing arbitration is that
much easier for a builder. The typical
Warranty Application indicates that by
signing the Warranty Application,
homeowners acknowledged that they
have “read a sample copy of the Warran-
ty Booklet, and CONSENT TO THE
TERMS OF THESE DOCUMENTS
INCLUDING THE BINDING
ARBITRATION PROVISION contained
therein.”

The typical 2-10 Warranty Book-
let contains a broad arbitration clause
wherein the parties agree as follows:

ARBITRATION Any and
all claims, disputes and
controversies by or be-
tween the Homeowner
[and] the Builder . . . aris-
ing from or related to this
Warranty, to the subject
Home, to any defect in or
to the subject Home or the
real property on which the
subject Home is situated . . .
including without limita-
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tion, any claim of breach
of contract, negligent or
intentional misrepresenta-
tion or nondisclosure in
the inducement, execution
or performance of any con-
tract, including the arbi-
tration agreement, and
breach of any alleged duty
of good faith and fair deal-
ing, shall be submitted to
arbitration . . . .

Moreover, the typical 2-10 War-
ranty arbitration agreement goes on to
state that “[a]ny disputes concerning the
interpretation or enforceability of this
arbitration agreement, including with-
out limitation, its revocability or voida-
bility for any cause, the scope of arbitra-
ble issues, and any defense based on
waiver, estoppel or laches, shall be de-
cided by the arbitrator.” Furthermore,
the arbitration agreement typically ex-
pressly states that the parties agree that
the Warranty and arbitration agreement
“involve and concern interstate com-
merce and are governed by the provi-
sions of the Federal Arbitration Act (9
U.S.C.81, etseq.).”

This is important because the
Federal Arbitration Act is much broader
than the Georgia Arbitration Act and
does not require the parties to initial the
arbitration clause in the Warranty.

I11. ARBITRATION
STATUTES

a. The Georgia Arbitration Act

In 1988 the Georgia General As-
sembly enacted the current Georgia Ar-
bitration Code (hereinafter “GAC”). The
enactment of this Act by the Georgia
General Assembly established “a clear
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public policy in favor of arbitration” in
this state. W.itherington v. Adkins.4
“Georgia courts are required to uphold
valid arbitration provisions in con-
tracts.” Saturna v. Bickley Constr. Co.5

Georgia Code section 9-9-3 pro-
vides in pertinent part:

A written agreement to
submit any existing con-
troversy to arbitration or a
provision in a written con-
tract to submit any contro-
versy thereafter arising to
arbitration is enforceable
without regard to the justi-
ciable character of a con-
troversy and confers juris-
diction on the court of the
state to enforce it and to
enter judgment on an
award.

The GAC further states that the
court “shall” order the parties to arbi-
trate “[i]f the court determines there is
no substantial issue concerning the va-
lidity of the agreement to submit to arbi-
tration . . . .” O.C.G.A. 8 9-9-6(a) (em-
phasis supplied). Moreover, broad arbi-
tration clauses which apply to all claims
between parties are enforceable. See
D.S. Ameri Constr. Corp. v. Simpson.6

When the language of the arbitra-
tion clause is broad enough to encom-
pass “all claims”, Georgia courts have no
jurisdiction over the subject matter of
the claims except for confirmation of an
arbitration award. See LaSonde v. Citi-
Financial Mortgage Co.7 (upholding trial
court’s dismissal of case where all of the
causes of actions against the defendant
were compelled to arbitration, and there
was nothing left for the trial court to re-
solve).
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b. The Federal Arbitration Act

The Federal Arbitration Act
(“FAA”), 9 U.S.C.A. 88 1 et. seq., is much
more broad and much easier to enforce.
Thus, offering a 2-10 Warranty can be of
great benefit to a builder. The typical
arbitration agreement contained within
the Warranty provides that the parties
expressly agree that the arbitration
agreement involves and concerns inter-
state commerce and that the agreement
is governed by the FAA.

The FAA provides in relevant part
that “[a] written provision in any . . .
contract evidencing a transaction involv-
ing commerce to settle by arbitration a
controversy thereafter arising out of
such contract or transaction, or the re-
fusal to perform the whole or any part
thereof . .. shall be valid, irrevocable,
and enforceable.” 9 U.S.C. § 2. Under
the FAA, “[a]ny doubts concerning the
scope of arbitrable issues should be re-
solved in favor of arbitration.” Wise v.
Tidal Constr. Co.8

Broad arbitration clauses which
apply to all claims between the parties
are enforceable and encompass claims
that an entire contract should be res-
cinded due to fraud. See Harrison v.
Eberhardt,® (analyzing identical arbitra-
tion language from a 2-10 Home Buyers
Warranty and finding that all of the
plaintiff’'s claims were subject to arbitra-
tion even though the plaintiff did not
bring her claims under the Home Buyers
Warranty); Wise v. Tidal Constr. Co.,!0
(finding broad arbitration agreement in
2-10 Home Buyers Warranty applied to
all of the plaintiffs’ claims, including

their breach of contract and negligence
claims); Bennet v. Cotton,! (upholding
broad arbitration clause and finding
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same applied to claims for fraud and de-
ceit); see also Prima Paint Corp. v. Con-
klin Mfg. Co.,’2 (finding fraud in the in-

ducement claim was an issue for the ar-
bitrator to decide; not an issue for the
trial court).

c. Major Differences Between
the GAA and the FAA

The first and most significant dif-
ference between the Federal Act and the
Georgia Act is that in Georgia, a poten-
tial plaintiff cannot be forced to arbi-
trate “future claims arising out of per-
sonal bodily injury or wrongful death
based on tort.” O.C.G.A. §9-9-2 (c) (10).
The Federal Act has no such limitation.
Thus, if the arbitration clause is drafted
carefully and broadly enough, even
claims for personal injury against the
builder will be subject to arbitration if
the agreement specifies that the FAA
shall apply. This will help tremendously
in the ever popular mold injury claims
against builders.

The second significant difference
is the fact that arbitration agreements
under the Georgia Act are not enforcea-
ble unless all parties have initialed the
arbitration provision. O.C.G.A. § 9-9-2
(c) (8). Under the FAA, there is no re-
quirement that the paragraph which
contains the agreement to arbitrate be
initialed. Thus, so long as the agree-
ment itself is signed by the parties, the
claims listed in the arbitration provision
must be resolved through arbitration.
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1IV. ENFORCING
ARBITRATION FOR
SPECIFIC CLAIMS

a. Claims for Attorney's Fees

Claims for attorney’s fees can be a
major issue for even minor construction
defect disputes. For example, assume a
homeowner has alleged approximately
$30,000 in construction defects and ef-
forts to resolve with the builder have
failed. The homeowner then hires an
attorney who bills at the rate of $300
per hour. The attorney tries to negotiate
a resolution with the builder with no
success — 10 hours of time. Next, the
attorney tries to negotiate with an adjus-
ter with the builder’'s general liability
insurance carrier with no success — 10
hours of time. Accordingly, the attorney
files suit, initiates discovery, takes depo-
sitions etc. — 50 hours of time. Further
assume that defense counsel, through
discovery, is able to convince the plain-
tiffs and their attorney that their defect
claims are really only worth $15,000.
However, the plaintiffs have incurred
$21,000 in attorney’s fees and have
made a claim for same in their lawsuit.
They now want $36,000 to settle and
they are willing to take their chances
with a jury, most of whom will hate the
builder and may very well award attor-
ney’s fees. A well drafted arbitration
provision can eliminate any potential for
recovery of such fees.

In Hope & Associates, Inc. v.
Marvin M. Black Company,!3 the Geor-
gia Court of Appeals held that in an arbi-
tration setting, attorney’s fees are a mat-
ter of contract. Thus, the parties can de-
cide in the contract whether or not at-
torney’s fees are recoverable by the pre-
vailing party.14
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First the Court held that “In
Georgia, attorney[‘s] fees are recovera-
ble only when authorized by statute or
by contract.”> The court then noted
that there is no statute specifically au-
thorizing attorney’s fees in arbitration
proceedings.’® However, the parties in
Hope & Associates did agree in the con-

tract that the prevailing party would be
entitled to an award of attorney’s fees.’
Thus, the Court upheld this award.18

More importantly, however, is the
language in the Court’s holding where it
stated that:

If the parties contract for
attorney’s fees, that
agreement will be en-
forced. If the parties do
not contract for attorney’s
fees, each party will be
responsible for the
payment of his own at-
torney’s fees.19

Furthermore, absent a specific
agreement for the payment of attorney’s
fees, the homeowner still cannot win an
award of fees pursuant to O.C.G.A. § 13-
6-11. See Walton Acoustics v. Currahee
Constr. C0.2°

Under the FAA, the issue of an
award of attorney’s fees is likewise a
matter of contract and absent statutory
authorization or contractual agreement,
the normal American rule for attorney’s
fees would apply. See, e.q. Menke v.
Monchecourt.?!

Some builders will balk at not
having a provision to recoup their attor-
ney’s fees should a homeowner file for
arbitration against them. However, as
can be seen from the example above, a
provision in an arbitration agreement
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for the prevailing party to recover attor-
ney's fees has costs which are simply
outweighed by the benefits.

b. Are Claims for Rescission
and/or Fraud in the In-
ducement Subject to Arbitra-
tion?

The Court of Appeals answered
this question in the affirmative in the
case of Harrison v. Eberhardt.22 In Har-
rison, a homeowner filed suit against her
builder alleging that she had been frau-
dulently induced to purchase the prop-
erty and sought rescission of the pur-
chase and sale agreement. Harrison.23
In the process of purchasing her home,
the homebuyer signed a document ac-
knowledging and consenting to the
terms of a 2-10 Home Buyers Warran-
ty.24 This document expressly noted
that the warranty included a binding ar-
bitration provision.2> The plaintiff did
not bring her suit under the warranty,
but instead instigated the action on the
basis of the purchase and sale agree-
ment for the property.26  The builder
moved to compel arbitration under the
arbitration clause contained within the
2-10 Home Buyers Warranty.2” The
Court of Appeals relied on Wise v. Tidal
Constr. Co.28 and found that the lan-
guage of the broad arbitration agree-
ment was enforceable under the FAA,
and that it encompassed the plaintiff's
claim for fraudulent inducement.29

Thus, when a typical 2-10 Warran-
ty is provided, even claims for fraud in
the inducement and equitable rescission
will be subject to arbitration. However,
what about cases where a 2-10 Warranty
is not provided? Fortunately, the Court
of Appeals recently answered this ques-
tion in the affirmative in the recent case
of Order Homes, LLC v. lverson et. al.30
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In lverson, Allen “The Answer”
Iverson and his wife, Tawanna, filed suit
in the Superior Court of Fulton County
against their homebuilder and several
other sub-contractors, individuals and
other entities, asserting claims for fraud,
deceit, misrepresentation, negligent
hire, continuing nuisance, strict prod-
ucts liability, unjust enrichment, and vi-
olation of the Uniform Deceptive Trade
Practices Act.3!

The builder, its principals, the
builder’s related companies and their
principals moved to compel arbitration
pursuant to the arbitration provision
contained within the Purchase and Sale
Agreement (a GAR standard contract).32
The arbitration provision at issue pro-
vided as follows:

Buyer and Seller agree that
any construction defect
claim not resolved after
following the procedure in
O.C.G.A. § 8-2-38 and all
other claims between
the parties shall be set-
tled by arbitration
through the services of an
arbitrator mutually agreed
upon by the parties. The
decision of the arbitrator
shall be final and may be
enforced by any court hav-
ing jurisdiction thereof.
The arbitration shall be
conducted in accordance
with O.C.G.A. 8 9-9-1 et
seq. Notwithstanding the
provisions of this subpara-
graph, if Buyer is claiming
under a warranty provided
by Seller, the terms and
procedures of that warran-
ty shall first apply to the
resolution of the claim. In
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order for this paragraph to
be part of this Agreement
it must be initialed by
Buyer and Seller; if not in-
itialed it shall be void and
unenforceable. (emphasis
added).

The lversons attempted to avoid
the binding arbitration provision in sev-
eral ways. First, they argued that despite
the broad language quoted above, claims
for equitable rescission and/or fraud in
the inducement could not be subject to
arbitration because, if successful, the
Purchase & Sale Agreement would be
void ab initio and, thus, there would not
be any arbitration agreement for the
Court to enforce.33

In support of their argument in
this regard, the Iversons cited the case of
D.S. Ameri Construction Corporation v.
Simpson.3** In Simpson, the arbitration
clause at issue provided as follows:

Any unresolved claims or
dispute between Seller and
Buyer arising out of or re-
lating to such warranty, if
any, and any other claim
or dispute of any kind or
nature between Seller and
Buyer arising out of or re-
lating in any manner to
this Agreement or this
transaction shall be de-
cided by binding arbitra-
tion.... The provisions of
this paragraph shall sur-
vive closing and delivery of
the warranty deed to Buyer
and shall apply to any
claim for rescission of the
Agreement. Any questions
regarding the interpreta-
tion of this arbitration
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provision or about the ar-
bitrability of a dispute un-
der this provision shall be
decided by the arbitrator,
unless specifically required
by law to be decided by a
court, and shall be binding
on the parties.3>

Furthermore, the lversons as-
serted a count under the Fair Business
Practices Act which was done for only
one transparent reason — to attempt to
get around the arbitration provision of
the contract.3¢ O.C.G.A.89-9-2 (c) (7)
provides that claims for “[a]ny contract
involving consumer acts or practices or
involving consumer transactions as such
terms are defined in subsection (a) of
Code Section 10-1-392, relating to defi-
nitions in the “Fair Business Practices
Act of 1975” are not required to be arbi-
trated. Thus, the Iversons attempted to
characterize the purchase and sale of
their home as a “consumer transaction”
based upon the fact that O.C.G.A. § 10-1-
392 (a) (10) defined “consumer transac-
tions” to include “the sale, purchase,
lease, or rental of goods, services, or
property, real or personal, primarily for
personal, family, or household purposes.”

Surprisingly, the trial court judge
agreed with the lverson’s logic on this.
Fortunately, however, the Court of Ap-
peals reversed on this issue and held
that the contract language was unambi-
guous and that the intent to arbitrate
not only construction defect claims but
also “all other claims between the par-
ties” was clear and enforceable, includ-
ing claims for fraud in the inducement
and equitable rescission and under the
Fair Business Practices Act (“FBPA”).37
As to the definition of “consumer trans-
actions” in the FBPA, the Court noted
that the general exception to consumer

2011 Law Journal | 27



transactions in the GAC does not over-
ride the specific inclusion of an agree-
ment for the construction of a new home
if the arbitration clause is initialed.
0.C.G.A.89-9-2 (c) (8).38

1IV. EQUITABLE ESTOPPEL

The final way that the lversons
tried to avoid arbitration was by suing
other entities and individuals related to
the builder but who had not signed the
arbitration agreement.3® Thus, plaintiffs
argued that their claims against non-
signatories to the arbitration agreement
should be allowed to proceed to a jury
trial. The trial court agreed and again
the Court of Appeals reversed. 40

The Court of Appeals held that
the trial court committed error by refus-
ing to apply the doctrine of equitable es-
toppel and not allowing non-signatory
Defendants to compel Plaintiffs’ claims
against them to arbitration.? In so
holding, the Court of Appeals noted that
it has repeatedly held that a non-
signatory defendant may enforce an ar-
bitration agreement against a signatory
plaintiff.42 see, e.qg., Price v. Ernst &
Young, LLP4 (applying equitable es-
toppel and finding a non-signatory may
compel a signatory plaintiff to arbitra-
tion); AutoNation Fin. Serv. Corp. v.
Arain,44 (equitably estopping signatory
party from asserting non-signatory
could not enforce arbitration clause)
(physical precedent only); Paine, Web-
ber, Jackson & Curtis, Inc. v. McNeal,4>
(“If arbitration defenses could be forec-
losed simply by adding as a defendant a
person not a party to an arbitration
agreement, the utility of such agree-
ments would be seriously compro-
mised”).
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The Court of Appeals first
adopted the equitable estoppel doctrine
in AutoNation Financial Services Corpo-
ration v. Arain,*® (physical precedent
only). Since the Arain opinion was is-
sued, it has been relied upon and cited
on multiple occasions with approval.4’
In Arian, a non-signatory finance com-
pany sought to enforce the arbitration
provision contained in an installment
contract and compel the plaintiff's RICO
claims to arbitration.4®8 The court de-
termined that the FAA governed the
dispute.#® On the appeal of the trial
court’s denial of the non-signatory de-
fendant’s motion to compel arbitration,
the Court held that the plaintiff was
equitably estopped from asserting that
the non-signatory finance company can-
not enforce the arbitration clause. %0

The Court of Appeals has consi-
dered several factors for applying equit-
able estoppel, including the potential for
conflicting decisions if a non-signatory
is not brought to arbitration, the status
of the parties as joint tortfeasors, and
the relationship of the claims to the arbi-
tration contract.5! Prior to the lverson
case, the Court cited to the Eleventh Cir-
cuit and noted two different circums-
tances where equitable estoppel allows a
non-signatory to compel arbitration: 1)
“when the signatory to written agree-
ment containing an arbitration clause
must rely on the terms of the written
agreement in asserting its claims against
the non-signatory” or 2) “when the sig-
natory to the contract containing the ar-
bitration clause raises allegations of
substantially interdependent and con-
certed misconduct by both the non-
signatory and one or more of the signa-
tories to the contract.”>2 The Court fur-
ther held that applying the equitable es-
toppel doctrine was “in accordance with
existing Georgia law.”s3
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